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Mr. Chairmen and membersof the Committee, thank you for the opportunity to testify on therecall
of Bridgestone/Firestonetireson Ford light trucksand sport utility vehicles (SUVs). | am Clarence Ditlow,
Executive Director of the Center for Auto Safety (CAS) whichisanon-profit organization founded by
Consumers Union and Ralph Nader in 1970 but is now independent of both. The Center worksto
improve vehicle and highway safety and wasthe consumer group responsiblefor therecdl of 19.5 million
Firestone 500 steel belted radialsin 1978-80.

Although therearemany similarities between the Firestone 500 and the Firestone/Ford tirefailures,
thereisakey difference-- therole of the vehicle on which thetires are mounted. In the Firestone 500
recall, there were moretires and complaints (14,000 then versus 1,400 today) but fewer deaths (41 then
versus 88 and rising today). The primary vehicle in which Firestone ATX, ATX 1l and Wildernesstire
tread separations and deaths have been associated is the Ford Explorer, an SUV which has been
marketed asapassenger car. Although the Explorer meetsessentialy the same standards as passenger cars
(albeit on addayed schedule) there are no standards on rollover and only aweak stlandard on roof strength
for rollover protection. The Explorer isthe worst kind of vehicle on which to put abad tire. A tread
separaion or other tirefailure can lead toafatd rollover. A tiremadefor an SUV likethe Explorer should
have an extramargin of safety built into it like anylon ply because the consequences of failure canbe so
bad.

Asthetragic toll of 88 known deaths and 250 injuries continues to climb and more information is
added to the public record, it becomes clearer and clearer that both Ford and Firestone knew more earlier
but failed to act until there were too many complaints, deaths and injuriesto conceal Firestonetirefailure
on Ford Explorers from public attention.

Firestone and Ford Early Knowledge Show Companies Covered Up Defect

Emerging information show that both Ford and Firestone had early knowledge of tread separation
in Firestonetires on Ford Explorersand other Ford vehicles but at no point informed the NHTSA or the



American public. Tothe contrary, the companies concealed information onthelethal combination of
Firestonetireson Ford Explorers. Itisnot coincidenta that these two companies have been assessed the
two largest finesin NHTSA’ s history -- $500,000 in 1978 against Firestone over the 500 steel belted
radia and $425,000in 1999 against Ford for concealing defectiveignition switchesthat shorted and started
fires.

Product liability lawsuitswerefiled in the early 1990'son Explorer rollovers caused by Firestone
tirefailures. Lawsuits settlementsand discovery contained confidentiality agreements and document
protective orders S0 information on tread separation on Firestonetires causing rollovers on Ford Explorers
could be conceded. NHTSA began receiving consumer complaintsin 1990-93 and provided Ford and
Firestone with summaries of al such complaints as part of itsstandard policy. In 1996, Arizonastate
agencies confronted Firestone about tread separations, particularly in hot weether, in Firestone stedl-belted
radiads. In 1998, Ford began receiving complaintson Firestonetirefailureson Explorersin other countries.
That sameyear, State Farm Insuranceinformed NHTSA that it had received 21 damage claim reportson
Firestone radial failures on Ford Explorers dating back to 1992. In late 1999, Ford began to replace
Firestonetireson Explorersin other countries but failed to notify NHTSA despite aFord internal memo
showing both Ford and Firestone concerned about the duty to report thisto NHTSA.

Covering up defectsto avoid recallsis profitable for manufacturers even if they get caught by
NHTSA. Theworst caseisthey get caught and pay atoken finewhich ismore than offset by the money
they savein adelayed recdl which awayshasalower completionrate. If they don't get caught by NHTSA
and the defect never becomes public, auto companiessave hundreds of millionsof dollarsin recall costs
at the expense of public safety and lives.

All manufacturers, concea information from NHTSA and the public whether it’s by secrecy
agreementsin product liahility lawsuitsor by withholding information directly fromNHTSA. Mitsubishi was
recently caught concealing consumer complaintsthrough adoublerecord keeping system. Volvowasfined
$17,000 thisyear for not providing dealer bulletinsto NHTSA asrequired by the Vehicle Safety Act.
Volvo got caught only because one of the bulletin it withheld was on Joan Claybrook’ sV olvo. Toyotawas
fined for concealing fudl tank defects. Hondawasfined for concealing seat belt warranty claimsand not
doing arecal until NHTSA began aninvestigation. Chryder isunder investigation for conceding fud ral



defectsinitsLH models. GM conceal ed the most lethal defect in NHTSA’ shistory -- side saddle gas
tanks on 1973-87 pickupsthat burned to death over 800 people -- for over 20 years through confidentia
settlementsthat virtualy al the trucks were beyond the 8-year statute of limitation for mandatory recall by
thetime NHTSA caught up to GM. If manufacturers get beyond the 8-year limit and thereisno recdl, the
maximum fineis $1,000 (adjusted for inflation) per withheld document. If they get caught intimetodo a
recall, then the maximum fineis $1,000 per vehicle or tire which should have been recdled earlier capped
at $800,000 (adjusted to $925,000for inflation). Strictly peanuts. In the case of Ford which wasfined
$425,000 in the 8 million vehicle ignition switch recall, the fine came to anickel acar.

Cover Up Is a Culture at Ford Motor Company

When it comesto concedling defects and violations of federal and state laws, cover up isaculture
at Ford Motor Company. By concealing defects Ford profits by avoiding costly emission and safety
recdls. Itsvehiclespolluteand itsconsumersrideat risk of highway crashes, deathsand injuries. Inthe
early 1970's the Environmenta Protection Agency fined Ford twice for cheating on emisson tests. Inone
case, the Department of Judticefiled acrimina complaint againgt Ford that resulted in arecord $7 million
fine of which $3.5 million was an unprecedented crimind fine againgt an auto company for false reporting
of emission information to the government.* Inthat case, Ford kept adouble set of book with the correct
onefor internd use and afdse onefor the US government, much the same as Mitsubishi did on consumer
complaints.

Inthelate 1970's, the Federal Trade Commission sued Ford for conducting secret warrantieson
engineand transmission problems?Inthelate 1980's, Ford withhel d documentsfrom theNationa Highway
Traffic Safety Administration during investigations on stalling in Ford vehiclesto avoid recalls? In 1999,
NHTSA reached a settlement which required Ford to pay a $425,000 pendlty for its coverup and failure
to timely recal million of vehideswith defective ignition switchesthat set parked vehidesonfire® 1n 1998,
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the Environmenta Protection Agency againfined Ford, thistime $7.8 millionin total paymentsincludinga
$3.5 million fine, for cheating emission standards by illegdly ingtalling emission control defeat deviceson
itsvehicles* No other auto company holds such awidespread reputation for lawlessness over the years.
And thisdoesn't even consider theinfamous exploding Ford Pinto which resulted inacrimina indictment
against company. Even though Ford was narrowly acquitted in the Pinto crimina case, a model
corporation would not come close to the edge of breaking the law.

California Court Uncovers Ford's Latest Cover Up -- Stalling In 14 Million Vehicles

During the 1980's, NHTSA conducted five investigationsinto stalling in Ford vehicles. During
those investigations, Ford withheld documents from NHTSA that would have shown acommon cause of
gdling -- falure of the Thick Flm Ignition (TFl) module mounted on the distributor when itstemperature
risesabove 125EC and cuts out, causing the vehicleto stall onthe highway. There are over 14 million
vehicles till on American roadstoday that suffer from the same readily-correctable design defect that can
causethe engineto stop abruptly and unexpectedly, at any timeand at any peed, leaving the driver without
power-assisted steering or brakesand thevehicledisabled. Vehicleswith thedistributor mounted TH
module have a 9% higher fatal crash rate than those with a different module system.

Ford Motor Company has known about this problem sinceit began, yet it has concealed it from
consumers and government regulators for well over adecade. Just asin Firestone tires on Ford
Explorers, aprimeingrument in Ford’ scover up is secrecy agreementsin product liability lawsuits. Over
900 product liability lawsuits have been filed against Ford on these vehicleswith protective ordersand
confidential settlement agreements entered in many.

Inalandmark decision on August 29,2000, in Howard v. Ford Motor Co., (Case No. 763785-2,
Alameda County Superior Court, California State Judge Michadl Balachey announced hewould order the
reca| of 1.8 million 1983-95 Ford vehiclesin Cdiforniawith defectiveignition modulesthat fail and cause
dangerous stallson highways. Judge Ballachey’ srulingisthefirst court order of arecall inthe United
States outside NHTSA. In astinging indictment of Ford Motor Co., Judge Ballachey found:

Ford withheld responsiveinformation from NHT SA that it was obligated to provide. [P.
5] It was not for Ford to decide what “ safety” meant, or what levels of warranty returns

5. Department of Justice Press Release, June 8, 1998.



obligated it to report to the EPA. Ford’ s responsibility was to respond to legitimate
government inquirieswith appropriateinformation so that an independent eval uation could
determine the presence or absence of aproblem. [P. 6] Ford failed to meet its obligations
to report safety related defect information to relevant governmental agencies and, by so
doing concedled vitd information related to vehicle safety from the consuming public.  This

fraudulent concealment. . . constitutes a violation of both Civil Code sections 1770(a)(5) and
(7). [P. 8]

The problemis caused by thethick filmignition (“TH”) modules, akey ignition-system component
that Ford ingaled in more than 22 million vehidesit manufactured and sold in the 1983 through 1995 mode
years. The TH moduleregulatesthe dectrica current that firesthe air-fue mixturein each of theengine's
cylinders. Toreducecosts, Fordingtalled the TFI onthedistributor, one of the hottest |ocations under the
hood. But because the TFI module is sensitive to heat, its mounting location creates an inordinate
propengty for the TFl moduleto fail duetothermal stress. Making the problem even moreinsdiousisits
phantom nature. A TH module can fail on an intermittent basis when hot, then function again when the
engine cools, without leaving atrace of physical evidence that the TFI module had failed.

Rather than bearing the expense of moving the TFI moduleto acooler location away from the
engine—asolution that Ford engineers recommended to management for years—Ford decided to employ
alesscostly solution: toleavethemoduleonthedigtributor, but makeit last |ong enough to function during
the warranty period, thereby forcing consumersto bear the cost of post-warranty failuresthat Ford knew
would continueto occur inlarge numbers. Asaresult, over 13 million replacement THI modules (which
aredesignedtolast for thelife of the vehiclewithout maintenance or repair) have been sold to consumers
at acost of nearly $2 billion.

Despite anextraordinary number of complaintsfrom consumers, Ford managed to conced the TH
problem from government regulators. From 1983 through 1989 the National Highway Traffic Safety
Administration (NHTSA) conducted five separate investigations into stalling complaints by Ford
customers. In response to these investigations, Ford conceal ed what it knew about the TFI problem and
persuaded NHTSA to close each investigation without taking action. Asaresult of the class action,
NHTSA opened an investigation in 1997, in which it concluded that Ford had withheld key documents
during earlier investigations. By then, the 8-year statute of limitationson NHTSA'’ sauthority to order a

recall had expired, preventing NHTSA from taking any meaningful enforcement action.



Ford continues to deny that TFI-related stalling causes a safety risk. According to Ford, TFI
failure causesthe vehicle to buck, hesitate, and experience other “driveability” symptomsthat providea
warning that the TFI moduleis about to fail. But Ford took the exact opposite position when it attempted
to excuseitsfailureto report to the Environmental Protection Agency and the Cdifornia Air Resources
Board over 1 million TH modules (which EPA and CARB deem “emissions-related” components) that
were returned under warranty. In direct contradiction to Ford’ s contention that TFlI module failure does
not pose a safety risk because TFI-induced bucking and hesitation provides plenty of warning, Ford
claimed that TH modulefailure cannot affect air quality because such failure occurs suddenly and without
warning.

Having concedled thetrue nature and scope of the TFI defect from NHTSA, from EPA, and other
regulatory agencies, Ford then used its bargaining power to keep secret the information about the TFI
defect intheonly other context in which thetruth could air: privatecivil litigation. Given theintermittent,
phantom nature of the TFI problem, few people ever discovered that TFI failure wasthe cause of their
injuries, and even fewer sued because of it. When persond-injury plaintiffs did discover what Ford knew
about the problem, Ford paid millions of dollarsin settlements requiring lawyers to return hot documents,
remain silent about what they |earned from those documents, and refrain from assisting othersin similar
litigation againgt Ford. Just asin Firestonetireson Ford Explorers, the TFI product liability casesagainst
Fordinvolvetragicinjuries. InPhanv Budget Rent aCar & Ford Motor Co., there weretwo degths, one

guadriplegic and four other injuries when a 1990 Mercury Sable stalled at highway speeds.

In the recall of Ford Explorers for Firestone tire tread separations, Ford President & CEO
Jacques Nasser has repeatedly told the American public that “Y our Safety IsOur Top Priority.” Yet in
Howard v Ford Motor Co., Ford told the court it didn’t know what safety was. As Judge Ballachey

observed after hearing thetestimony of top executiveincludingitsformer CEO Harold Poling, itsformer

Vice Chairman Louis Ross and Vice Presidents Robert Transou and Helen Petrauskus among others:
Ford' s dissmulation reached its nadir in the testimony of Bob Wheaton, Ford’ switness
designated as most knowledgeable about safety issues when heinsisted that “ safeistoo
subjective’” and denied knowledge of any “written definition of what safeiswithin Ford

Motor Company.” Other Ford executiveswere similarly evasive when pressed on the



guestion of whether or not afailed TFI module, under any circumstances, presented an

unreasonable risk of safety. [P. 5].

Y et the case law on safety defectsisvery clear in establishing aper setheory of failure of any
component which can lead to loss of control or mobility or fire which requires showing only that such a
critical component failed and that there need not be any crashes, injuries or deaths, just the unreasonable
risk or crashes, injuries or deaths. The leading case on defects under the Vehicle Safety Act is United
States v. General Motors, 518 F.2d 420 (DC Cir. 1975), which involved the recall of 200,000 GM
pickupsfor Kelsy-Hayeswhed failures. NHTSA opened theinvestigation based on areport of asingle
fallurefrom Ra ph Nader and ultimately showed afailurerate of under 0.2%. The US Court of Appeds
decision upholding the recall established the key requirements for recalls:

. Non de minimis number of failuresin use which normally will not be a substantial
percentage of components produced.

. Function of failure rate and severity of consequences
. Ordinary owner abuse such astire under inflation must be anticipated by manufacturer.
. Need not show any deaths or injuries

Why Didn’t NHTSA Learn About Firestone/Ford Earlier

Tire defects are difficult to discover because so few consumers complain about them and because
existing crash databases are not detailed enough to identify them. When CASinitiated itseffortson the
Firestone 500, we received no more than 100 tire complaints per year compared to 15,000 vehicle
complaints. NHTSA isno different than CASand receivesvery few tire complaintscompared to vehicle
complaints. To compound matters, few of the consumers who do complain provide the crucial tire
identification number located on theinside sdewall or even the size and model of tire. CAS goes back
to consumersfor such information but can no longer do sointhecase of complaintsin NHTSA’ sdatabase
because NHTSA keeps their identity confidential.

NHTSA should have opened an investigation in 1998 when State Farm provided information on
the 21 claims because the agency often opens a defect investigation on asfew astwo complaintsasthis
Committee has noted in the past. Rather than being low, the 21 State Farm claimsisamost astronomical.
NHTSA needsto cast abroader net on tire complaints because so few comeinto the agency and because
the consegquence of tirefailure can be so catastrophic compared to other defects. If NHTSA doesn't have
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theauthority to compel information onforeignrecalls, thenit should be given that authority by Congress.

L eqgidlative Recommendations

Thebiggest singleproblemin the Nationa Traffic and Motor Vehicle Safety Act isthat it hasno
teeth if amanufacturer coversup adefect. Asshown above, Ford Motor Company isarecidivist when
it comesto covering up defectsand avoiding recals. The best way to make Ford and other auto and tire
companies obey thelaw isto put criminal penatiesinto the law which the industry successfully lobbied
against when the Safety Act was passed in 1966.

A particular dilemmawith tirerecallsisthat amanufacturer hasno obligationto replaceatirefor
freeif itismorethan 3yearsold. Withradial tiresthat last 50,000 miles or more, thislimit should be
repealed. If amanufacturer conceals a defect until the statutory period for free repair or replacement
expires, they can get away without arecal. In casesof concealment, the statutory limit onfree replacement
and repair should betolled. Moreover, the statute does not providefor reimbursement where aconsumer
pays for replacement or repair prior to a recall. Congress should remedy that by providing for
reimbursement in the statute.

The Firestone/Ford recdl of 6.5 million tiresto date shows another problem in the recall system --
the shortage of critical safety components such asthesetiresin large recals. If partsand tires are
unavailable from the recalling manufacturer, then the public rides at risk until replacements become
availablefor their vehicles. CASisaware of a least 5 desthsin rollover accidentsinvolving Firestonetire
tread separation on Ford Explorers sincetheinitia recall was announced. Although Ford and Firestone
have announced they would reimburse consumerswho buy competitor tires, thereisno guarantee they will
do so. Indeed, Firestone rescinded its offer until a Kentucky court issues an order prohibiting it. The
Safety Act should be amended to give NHTSA the authority to order replacement and repair from
competitors where there is an imminent safety hazard and the recalling company cannot meet demand.

Since NHTSA failed to implement this Committee’ srecommendation in 1978 that FMV SS 109
be upgraded, Congress should amend the Safety Act to require NHTSA to upgrade not only FMV SS 109
but also FMV SS 119 with specific direction to determine whether aeven more stringent tire standard
should be set for SUV swith their higher rollover propensty than passenger cars.  This Committee should



also direct NHTSA to reassessits 1981 decision to drop its proposed rulemaking on low tire pressure
warning devices.

The Safety Act should be amended to provide crimina pendtiesfor knowing and willful violations
of safety standardsand refusal torecall inlinewith FDA and CPSC authority and in removing the ceiling
oncivil pendtiesunder the Safety Act tobeinlinewiththe Clean Air Act which hasno celling for violation
of vehicle emission standards. Other needed legidlative changes include.:

. Repeal the statutory limit on recalls
. Toll the statute of limitation where auto and tire companies conceal defects
. Give NHTSA the authority to order replacement and repair from competitors wherethere
isan imminent safety hazard and the recalling company cannot meet demand.
. Provide for reimbursement of repairs and replacements made prior to recall.
. Require NHTSA to upgrade not only FMV SS 109 but also FMV SS 119 with specific
direction to determine whether aeven more stringent tire standard should be set for SUV's
with their higher rollover propensity than passenger cars.  This Committee should aso
direct NHTSA to reassessits 1981 decision to drop its proposed rulemaking on low tire
pressure warning devices.
Theselegidative recommendation are designed to prevent another public safety crisislikethe
Firestonetires on Ford Explorersfrom ever happening again. But for now, the single most important thing
to bedoneisfor Ford and Bridgestone/Firestoneto recdl dl ATX, ATX 1l and Wildernesstiresregardless

of size and plant where made.



